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P.O. Box 40, Wright, Wyoming 82732
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DOCKETNo.t741-~P/

NOTICE OF APPEAL AND REQUEST FOR HEARING

WESCO, through its attorney Loyd E. Smith ofMurane & Bostwick, LLC, hereby

appeals the Director's Findings of Fact, Conclusions of Law and Decision issued in the above

matter on August 18,2009 and received by WESCO on August 24,2009. A copy of the

Director's Decision is attached.

As grounds for this appeal, WESCO states that the fine imposed by the Director is

contrary to Wyoming law and the Land Quality Division Rules and Regulations. The Land

Quality Division issued a Notice of Violation (NOV) on May 20,2009 to WESCO upon the

basis that WESCO violated Land Quality Division Rules and Regulations, Chapter 6, Section

6(h)(i)(D), by making a false representation to obtain a blasting certification. The conduct at

issue, per the NOV, was that WESCO represented to the LQD that a three-day blaster

recertification course had been held and that certain individuals attended the class, but that the

class in fact did not occur.

Upon this single incident of misrepresentation, the Director imposed a penalty of

$110,000.00. Wyoming Statute § 35-11-902(b) provides that a violation of surface mining

statute, rules or permits is subject to a penalty not to exceed ten-thousand dollars ($10,000.00)

for each day during which a violation continues, or for multiple violations, a penalty not to

exceed five-thousand dollars ($5,000.00) for each violation for each day during which a violation

continues. The statute sets forth the maximum allowable penalty. Land Quality Division Rules



and Regulations, Chapter 16, Section 3, sets forth six factors to be considered in assessing a

penalty within the statutory maximum. Rather than using the factors as guidance as to the

allowable penalty within the statutory maximum, the Director utilized the factors as multipliers

of the statutory maximum, thereby increasing the penalty beyond that allowed by statute.

WHEREFORE, WESCO appeals the Director's Decision and seeks a hearing before the

Environmental Quality Council.

DATED this 8thday of September, 2009.

oyd v: Smith
Murahe and Bostwick, LLC
508 W. 2ih Street
Cheyenne, Wyoming 82001
(307) 634-7500
Fax: (307) 638-7882
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CERTIFICATE OF SERVICE

This is to certify that on this 8 day of September, 2009, a true and correct copy
of the foregoing NOTICE OF APPEAL AND REQUEST FOR HEARING was
served upon the following by HAND DELIVERY TO:

Chairman, Environmental Quality Council
122 West 25th Street

Herschler Building, Room 1714
Cheyenne, Wyoming 82002

and by placing a copy of the same in the U.S. Registered Mail, return receipt requested,
postage prepaid, and addressed as follows:

John V. Corra, Director
Department of Environmental Quality
122 West 25thStreet
Herschler Building 4thFloor West
Cheyenne, Wyoming 82002

And by U.S. Mail to:

John S. Burbridge
Wyoming Attorney General's Office
123 Capitol Building
Cheyenne, Wyoming 82002
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF ENVIRONMENTAL QUALITY

STATE OF WYOMING

IN THE MATTER OF A NOTICE OF VIOLATION
ISSUED TO WESCO
P.O. Box 40, Wright, Wyoming 82732
NOV NO. 100559

)
)
) DOCKET NO. 4494-09
)

DIRECTOR'S FINDINGS OF FACT. CONCLUSIONS
OF LAW AND DECISION

This matter came before the Director of the Department of Environmental Quality pursuant to a

request by WESCO for an Informal Conference as provided in W.S. 35-ll-90l(c), W.S. 35-ll-437(c)(i)

and Chapter VI of the Wyoming Department of Environmental Quality Rules of Practice and Procedure.

At issue is NOV # 100559, issued by Doug Emme on May 20,2009, for failure to follow the

requirements of Chapter 6 of the L'and Quality Division (LQD) Rules and Regulations, "Blasting for

Surface Coal Mining Operations". In a letter written on February 26,2009, WESCO represented to the

LQD that a WESCO 24 hour training class was held on February 24 - 26,2009. The letter contained a

roster of class attendees and was signed by the instructor. It was later discovered that the class never

took place. This violation, along with other false communications by WESCO to LQD was ultimately

pieced together sometime in May, 2009 and the NOV was written. A penalty of $120,000 was assessed

in a letter to WESCO dated June 3, 2009.

An Informal Conference was held by the Director on July 13, 2009. WESCO was represented by

Jared Fredrick, Tom Fredrick, Tom Fredrick Sr., and Joe Strobbe. The Land Quality Division was

represented by Don McKenzie and Doug Emme. Also in attendance were John Burbridge aqd Becky

Brosius.

After reviewing the record and being fully advised of the premises, the Director hereby makes

the following Findings of Fact, Conclusions of Law, and Decision.




